CONSUMER DEFENSE GROUP ACTION
950 South Coast Drive, Suite 220
Costa Mesa, CA 92626
Telephone: (714) 850-9390
Facsimile: (714) 850-9392

60 Day Notice of Intent to Sue WestAmerica Bancorporation and
WestAmerica Bank Under Health & Safety Code Section 25249.6

Consumer Defense Group Action, a California corporation (hereinafter “CDG” or the “Noticing
Party”) hereby gives Notice of Intent to Sue Under Health & Safety Code Section 25249.5 (the “Notice”)
to David L. Payne/ President CEO of WestAmerica Bancorporation and WestAmerica Bank (hereinafter
referred to as “WESTAMERICA” or “the Violator”), as well as the governmental entities on the attached

proof of service. The Noticing Party must be contacted through Anthony G. Graham at the above
address.

This Notice is intended to inform WESTAMERICA that it has violated Proposition 65, the Safe
Drinking Water and Toxic Enforcement Act (commencing with Health & Safety Code Section 25249.5)
(hereinafter “Proposition 65") by failing and refusing to post clear and reasonable warnings at each of the
facilities listed on Exhibit A hereto (which are owned/managed by WESTAMERICA ) (hereinafter “the
Facilities”) that WESTAMERICA permits the smoking of tobacco products at the Facilities, which
exposes customers, visitors and employees to tobacco smoke in the areas where smoking is permitted.

Summary of Violation:

Proposition 65 requires that when a party, such as the Violator, has been and is knowingly and
intentionally exposing its customers, the public and/or its employees to chemicals designated by the State
of California to cause cancer and reproductive toxicity (“the Designated Chemicals”) it has violated the
statute unless, prior to such exposure, it provides clear and reasonable warning of that potential exposure

to the potentially exposed persons (Health & Safety Code Section 24249.6). Tobacco smoke is one of the
Designated Chemicals.

The Violator, in the ordinary course of business, controls much of the conduct and actions of its
customers, visitors and employees at each of the facilities listed on Exhibit A to this Notice (hereinafter,
“the Facilities”). One of the actions the Violator controls is whether or not to allow its customers, visitors
and employees at each of the Facilities to smoke cigarettes and cigars. At certain designated areas at each
of the Facilities the Violator has prohibited smoking and has posted signs barring smoking in those areas.
The Violator strictly enforces that prohibition.

However, the Violator has also specifically chosen to allow its customers, visitors and employees
at each of the Facilities to smoke cigarettes and cigars in certain areas. Those areas are the entrances to
the Facilities and the areas surrounding the partially-covered/uncovered ATM machines where the
Violator conducts business at the locations in the attached Exhibit A. In those areas the Violator has
chosen to allow its customers, visitors and employees to be exposed to tobacco smoke via the breathing of
second hand tobacco smoke and via contact with their skin and clothing. The Violator has however
specifically chosen to ignore the requirements of Proposition 65 and has failed to post clear and
reasonable warnings at those areas so that its customers, visitors and employees, who may not wish to be



exposed, can be warned that, upon entering and/or using the bank facilities in those areas, they may be
exposed to tobacco smoke.

Persons representing CDG have personally visited each of the Facilities during July/August, 2005
(hereinafter referred to as the “Investigation Period”). During those investigations CDG discovered that
the Facilities are owned and/or managed by WESTAMERICA, and that WESTAMERICA has more than
nine employees. Those investigations showed that WESTAMERICA has chosen to allow its customers,
visitors and employees at each of the Facilities to smoke tobacco products, and has specifically chosen to
allow smoking in certain areas. Those areas are the entrances to the Facilities and the areas surrounding
the ATM machines where the Violator conducts business at the locations in the attached Exhibit A.

In the Facilities and areas noted WESTAMERICA has chosen to allow its customers, visitors and
employees to be exposed to tobacco smoke via the breathing of second hand tobacco smoke and via
contact with their skin and clothing. Evidence that the smoking of tobacco products was taking place and
had taken place at the noted areas at the Facilities was seen by the investigators for CDG at the Facilities
during the Investigation Period, including persons seen smoking in these areas and the presence of
cigarette butts on the ground in those areas. The presence of such smokers, the cigarette buits on the
ground as well as the presence of cigarette disposal receptacles/ashstrays in those areas is evidence of the
knowledge of WESTAMERICA that such activities occurred in those areas and were permitted by it.

The investigation by CDG at the Facilities showed that WESTAMERICA has specifically chosen
to ignore the requirements of Proposition 65 and has failed to post clear and reasonable warnings in the
areas noted above where smoking is permitted so that its customers, visitors and employees, who may not
wish to be exposed, can be warned that, upon entering any of those areas, they may be exposed to tobacco
smoke, a chemical known to the State of California to cause cancer and/or reproductive toxicity.

It is clear therefore that for the entire period of time that WESTAMERICA has owned and/or
controlled the Facilities prior to the Investigation Period, WESTAMERICA has failed to post clear and
reasonable warning signs at the Facilities in compliance with Proposition 65. Given that the maximum
period of potential liability pursuant to Proposition 65 and Business & Professions Code §17200 (which
are the operative statutes pursuant to which a complaint will be filed against WESTAMERICA) is four
years, this Notice is intended to inform WESTAMERICA that it has been in violation of Proposition 65
from the time period from four years prior to the last date of the Investigation Period noted above, for
every day upon which WESTAMERICA owned and/or controlled any Facility listed on Exhibit A.

The written reports prepared by the investigators for CDG, prepared contemporaneously with the
investigations conducted during the Initial Investigation Period, together with supporting photographic
and other evidence from the Facilities, has been provided to the Office of the Attorney General
responsible for Proposition 65 enforcement.

Environmental Exposures:

While in the course of doing business, at the locations in the attached Exhibit A, for up to four
years prior to 01/31/02, the Violator has been and is knowingly and intentionally exposing its customers
and the public to tobacco smoke and other chemicals listed below and designated by the State of
California to cause cancer and reproductive toxicity without first giving clear and reasonable warning of
that fact to the exposed persons (Health & Safety Code Section 24249.6). The source of exposures is
tobacco smoke. The areas where exposures occur are the entrances to the Facilities and the areas

surrounding the ATM machines where the Violator conducts business at the locations in the attached
Exhibit A.



Qccupational Exposures:

While in the course of doing business , at the locations in the attached Exhibit A, for up to four
years prior to 01/31/02, the Violator has been and is knowingly and intentionally exposing employees of
the violator to tobacco and tobacco smoke and other chemicals listed below and designated by the State of
California to cause cancer and reproductive toxicity without first giving clear and reasonable warning of
that fact to the exposed person (Health & Safety Code Section 25249.6). The source of exposure includes
tobacco and tobacco smoke at the locations in Exhibit A. Employees include and are not limited to
security personnel, maintenance workers, service personnel and administrative personnel. Such exposure
takes place in the areas where exposures occur are the entrances to the Facilities and the areas

surrounding the ATM machines where the Violator conducts business at the locations in the attached
Exhibit A.

The route of exposure for Occupational Exposures and Environmental Exposures to the
chemicals listed below has been inhalation, ingestion and dermal contact with tobacco smoke at the
locations in the attached Exhibit A. In other words, via the breathing of tobacco smoke and contact with

the skin at those locations. For each such type and means of exposure, the violator has exposed and is
exposing the above referenced persons to:

SEE ATTACHED LIST OF CARCINOGENS/TOXINS

Proposition 65 requires that notice and intent to sue be given to the violators (60) days before the
suit is filed. With this letter, Consumer Defense Group Action gives notice of the alleged violations to
the Violator and the appropriate governmental authorities. This notice covers all violations of Proposition
65 that are currently known to Consumer Defense Group Action from information now available to them.
CDG continues to investigate other Facilities owned and/or managed by the Violator and reserves the
right to amend this Notice to include additional Facilities and/or exposures. With the copy of this notice
submitted to the violations, a copy is provided of “The Safe Drinking Water and Toxic Enforcement Act

of 1986 (Proposition 65): A Summary.”
By: w\'\ﬁ
Anthony G. Gra l\-j

Dated: February 20, 2006

Q
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EXHIBIT A

WESTAMERICA BANCORPORATION
/WESTAMERICA BANK

David L. Payne/ President CEO
1108 Fifth Avenue,
San Rafael, CA 94901

214 California St., 1108 Fifth Ave
San Francisco, Ca. San Rafael, Ca.
94111

1177 Francisco Blvd., 1 Harbor Dr
San Rafael, Ca Sausalito, Ca.

834 Sir Francis Drake Blvd
San Anselmo, Ca.




LIST OF CARCINOGENS

Acetaldehyde Acetamide

Acrylonitrile 4- Aminobiphenyl
(4-Aminodipheny!) Aniline

Ortho-Anisidine Arsenic (inorganic arsenic compounds)
Benz[alanthracene [Benzene

Benzo[b]fluoranthene . Benzo[jlfluoranthene
Benzo[k]ﬂudranthene Cadmium

Captan - ' Chromium (hexavalent compounds)
Chrysene Dichlorodiphenyltrichloroethane (DDT)
Bibenz[a,h]anthracene - | ‘TH-Dibenzo[c,g]carbazole |
Dibenzo[a,é]pyrene Dibenzo[a,hlpyrene
Dibenzofa,i]pyrene Dibenzo[a,l]pyrene
1,1-Dimethylhydrazine (UDMH) Formaldehyde (gas)

Hydraziné | {Lead and lead compounds
1-Naphthylamine 2-Naphthylamine

Nickel and certain nicke] compounds 2-Nitropropane
N-Nitrosodi-n-butylamine IN-Nitrosodiethanolamine
N-Nitrosodiethylamine N-Nitrosomethylethylamine
N-Nitrosomorpholine IN-Nitrosonornicotine
-N—Nitr’osobi;ieridine N-Nitrosopyrrolidine
Ortho-Toluidine Tobacco Smoke

Urethaﬁé (Ethyl carbamate) | .

IIST OF REPRODUCTIVE TOXINS

Arsenic (inorganic Oxides) Cadmium

|Carbon disulfide Carbon monoxide

[ ead Nicotine |
Tohiene Tobacco Smoke

rethane




CERTIFICATE OF MERIT
Health and Safety Code Section 25249.7(d)
I, Anthony G. Graham, hereby declare: |
1. . This Certificate of Merit accompanies the attached sixty-day notice(s) in which it
is alleged the parties ident_i_ﬁgd in»._ihg'notices' have violated Health and Safety Code section
25249.6 by failing to provide clear and reasonable warnings.
2. .I am meniber of the State Bar of California, a partner of the law firm of Graham
& Martin, LL;P and attomey for notlcmg pm'ty Consumer Defense Group Action.
3. 1 have consulted W1th one or morc persons with relcvant and appropriate
‘experience or expertise who has reyiewed facts, studies, or other data regarding the alleged
exposures to the listh_.cl;gamicals;'that are. the subject of the action.
4, Basgd ;qn;ghg;i_nfqgngtign, tha;ged through tﬁose consultatidn‘s, and on all other
information in m& possession, I belieye thereis a reasonable and 'me.ritorious case for the private
‘action. Iunderstand that f‘;casona,_blgqmd;mer_itori}ous case for the private aétion” means Mt the
information provides a credible basis that all elements of the plaintiffs’ case can be esfablished
and the information did not_:']érove that the alleged violator will be able to establish any of the |

affirmative defenses set forth in the statute. .

T
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5. The copy of this Certificate of Merit served on the Attorney General attaches to it
factual information sufficient to eétablish the l?asis for this certificate, including the information
idenﬁﬁed in Health and Safety Code section 25249.7(b)(2), i.e., (1) the identity of the persons
consulted with and relied on by the certifier, and (2) the facts, studies, or othcr data reviewed by
those persons.

1 declare under penaity of perjury mdér the laws of the State of California that the

~ foregoing is true and correct. Executed at Costa Mesa, California on February 3, 2006.
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Ani sl bioassay dats is admissible and generally indicative of polen-
; i MAans.

UﬂF;rrr;Cul;p:s:: of this regulation, substances are present occupstionally
when there isa possibility of exposure either as a resull of normal work
cperations or s reasonably forescaable emergency resulling from work-
place opcrations. A rcasonab]yl foresecable emergency is one which a
rcasonable person should anticipate ba:wd on usual work conditions, 2
substance's paricular chcmlcl_ll properties (c.g., potential for explosion,
fire, reactivity), and the poticntial for human health hazards, A reasonably
[oresecable cmergency includes, bul is not limited to, spills, fires, explo-
sions, cquipment fajlure, rupture of containers, or faflure of control
equipment which may or do resultin a rejease of a hazardous substance
into the workplace. .

(b) Administrative Procedure Followed by the Director for the Devel-
opment of the Initial List. The Director shall hold a public hearing con-
cerning the initia! list. The record will remain open 30 days afier the pub-
lic hearing for additional wrilen comment. Requests o excmpt a
substance in a particular physical sute, volume, or concentration from
the provisions of Labor Code scctions 633010 6399.2 may be made at this
time. 1{ no comments in opposilionio such a request are made at the pub-
lic hearing or reccived during te comment period, or if the Direcior can
(ind no valid reason why u.\c request should not be considered, it will be
incorporated during the Director's preparation of the list.

Afier the public comment period the Direcior shall formulaie the ini-
uial list and send it w0 the Swndards Board for approval, A fier receipt of
the list or a modified Jist from the Standards Board, the Director will
adopt the list and file it with the Office of Adminisirative Law.

(c) Concentration Requirement In determining whether the concen-
\ration requirement of 8 substance should be changed pursuant 1o Labor
Code section 6383, the Director shall consider valid and substantial evi-
dence. Valid and substwantial evidence shal) eonsist of clinicsl evidence
or woxicological siudies including, but not limited to, animal bioassay
\ests, shori—term in vitro 1286, and human epidemiological swudies. Upon

adoption, a jegulation indicating the concentration requirement for a sub-

siance shall consisi of 8 footnote on the list :

(d) Procedures for Modifying the List. The Director will consider pei-
Lions from any member of the public .o modify the list or the concentra-
lion requircments, pursuant 1o the procedures specified in Government
Code section 11347, 1. With petitions 1o modify the list, the Dircctor shall
make any hecessary deletions or addilions in accordance with the proce-
gures herein sei forth for establishing the list. The Directar will review
the exisling listat icast every two years and shall make any necessary ad-
divions or deletions in accordancewith the procedures hercin set forth for
establishing the list ‘

(c) Criteria for Modifying the List. Petitions 10 add or remove a sub-

stance on ihe list, mudily the conceniration level of a substance, or refer-
ence when a panticular substance is present in a physical state which docs
not posc any human health risk must be accompanied with relevant and
sulficicnt scientific data which may include, but is not limited 16, shorn-
(crm iests, animal studies. hum.ln epidemiological swdies, and clinical
daw. Il the applicant does ot include the complete content of » refer-
enced swdy or other documment, there must be sufficient information 10
permit the Dircetor 1o identi{y and obiain the referenced material. The pe-
litioner icars the burden of justifying any propesed modification of the
list.

Tre Dirccior shall consider all evidence submiucd, including negative
and positive evidence. All cvidenee must be based on properly designed
siudics for toxicological endpoints indicaung adverse health effecis in
humans, &.§.. carcinopenicily, muagenicity, neuroloxicity, organ dama-
ge/ellecis. - . .

For purposcs of this regulation, animal daia is admissibic and general-
ly indicative of poicntial _cﬂ’ecu in humans, o )

The abscnce of 8 panicular caiegory of siudics shall not be uscd 1o
prove the absence ol risk.
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inherent 1nsensitivites, o resulls must be ree valuated in light of
the limits of sensitivity of cach study, its tesi design, and the protocol fol.-
lowed,

_In cvaluating different results among proper \ests, as a general rule
positive results shall be given more weight than negative resulis for pur:
pases of including a subsiance on the listormodifying the listin ref crence
1o concenitration, physical state or volume, so that appropriate informa.
tion ray be provided regarding those positive results. In cach case 1y,
relative sensitivity of each Lest shall be 3 facor in resolving such 'chc
flicts, )
2‘]%6;‘“6“;2‘3’&;‘& é;:;“’:lgzrwcxbor Code. Reference: Sections 6361

HisTory

1. New article § (section 337) filed 11-581; elfective thinicth
(Register 81, No. 45). ective thinicth day tharcae

2. Amendment of subscction (d) filed 1 <1587 effective .
Government Code section 11346.2(d) (Regisier 87, No‘,lg‘))_n filing pursuan 1o
1. Editorial correction of HISTORY 2. (Regisier 91, No. 19).

§238. Spec\n'l:yoce:‘ures {or Supplementary Enforcement
of State Plan Require
Proposition 65, 3 Amm‘ Cencerning

(a) This sectionseis forth special procedures necessary .
the terms of the approval by the United Staes Dcpmm‘:ffant:zlryon:
Califomnis Hazard Communication Standard, peruining 1o the incorpoe
and Taxic Enforcement ACY (hercinafier Proposition, €9), w oo proe
62 Federal Regisier 31159 (June 6, 1997). This approval specifical)
placed cenain conditions on the enforcement of Proposition 65 wi‘u,
gard 10 occupational exposures, including that it does nox apply 10 :;
conduct of manufscturers occurTing ouside the State of California An
person proceeding “in the public interest™ pursuant o Health and Syfe
Code § 25249.7(d) (hercinafier “Supplemental Enforcer™) or any di'n:i
alomey or city Alomey OF prosecutor pursuant o Health and Safe
Code § 25245.7(c) (hereinafier “Public Prosecutor™), who alieges the
istence of violatons of Proposition €5, with respeat 10 occupational :
posures as incorporated inwo the California Hazard Communication Su
dard (hereinafier “Suppiemental Enforcement . Mauer™), ‘shall com;
with the requirements of this secion No Supp\emenn'l Enforce -
Mn?n- shall proceed eacept in compliance with the requirements o}‘:
seclion.

(b)22'CCR § 12903, setting forth specilic requiremens for
and manner of service of sixty-day :::a ::der w‘f:rm&:;o::

feet on April 22,1997, is sdopled and incorporated by reference. In a¢

ton, any sixty-day nolice conceminga 3
er shall inchyxdc the following ‘m::m\.lpplemm Enforosment h
“This notice alieges Lhe violauon of Proposition 65 with Tespect \o
cupational exposures governed by the California Swue Plan {or Ocoy
tional Safety and Health. The Suie Plan incorporaes the provisior
Proposition 65, as approved by Federal OSHA on June 6, 1997. Thi:
proval specilically placed cenain conditons with regard o occupal.i.
expasures on Proposition 65, including that it does not spply 10 the
duct of manufacwrers occurring outside the Sume of Califormia. Th
proval also provides that an cmployer may use the means of compii
in the general hazard communication requiremenis 1o comply wilﬁ 1
osition 65. Il alsorequires that suppiemental enforcement is subject !
supcrvision of the California Occupational Safety and Health Adn
Uation. Accordingly. any sctuemen, civil complaint, or subsu
coun orders in this maLler must be submitted 1o the Alormey Gen
{c) A Suppicmenial Enforeer or Public Prosecutor who comme:
Supplcmenul Enforcernent Mater shall serve a filke—cndorsed o
:'h‘: ch‘:_"m upon the Auorncy General ‘within wen days alier filin
(d) A Supplcmental tinforeer or Public Prosecutor shall wwc» ug
Auorney General o vopy of any motion, or oppasilion (0 a mot

Nayrier JUBL o 41, 40 - )



CERTIFICATE OF SERVICE

I'am over the age of 18 and not a party to this case. I am a resident of or employed in the county

where the mailing occurred. My business address is 950 South Coast Drive, Suite 220, Costa Mesa,
California 92626.

I SERVED THE FOLLOWING:

1) 60-Day Notice of Intent to Sue Under Health & Safety Code Section 24249.6

2) The Safe Drinking Water and Toxic Enforcement Act of 1986 (Proposition 65): A
Summary (only sent to violators)

by enclosing a true copy of the same in a sealed envelope addressed to each person whose name

and address is shown below and deposing the envelope in the United States mail with the postage fully
prepaid:

Date of Mailing: February 20, 2006
Place of Mailing: Costa Mesa, California

NAME AND ADDRESS OF EACH PERSON TO WHOM DOCUMENTS WERE MAILED:

David L. Payne/ President CEO
WestAmerica Bancorporation
Westamerica Bank

1108 Fifth Avenue,

San Rafael, CA 94901

California Attorney General
(Proposition 65 Enforcement Division)
1515 Clay Street, 20th Floor

Oakland, CA

San Francisco City Attorney San Francisco County DA
1390 Market Street 880 Bryant Street

San Francisco, CA 94102 San Francisco, CA 94103
Marin County DA Sonoma County DA

3501 Civic Center Dr. #130 600 Administrative Dr.
San Rafael, CA 94903 Santa Rosa, CA 95403

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct.

Dated: February 20, 2006 - M ‘
VI\ M\ ‘\A\




